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CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2021 
Committee 

Resumed from 14 September. The Deputy Chair of Committees (Hon Steve Martin) in the chair; Hon Samantha Rowe 
(Parliamentary Secretary) in charge of the bill. 

Clause 4: Section 3 amended — 
Progress was reported after the clause had been partly considered. 
Hon SAMANTHA ROWE: When we finished last night, there were a number of things Hon Nick Goiran asked 
to be followed up, so I might start with that first and then get to the definition around community, which is where we 
left off last night. One of the things the member asked for was an updated list of the consultations that occurred. I have 
that to be tabled. It is titled “Children and Community Services Amendment Bill 2020–21: List of external briefings”. 
[See paper 613.] 
Hon SAMANTHA ROWE: The honourable member also raised issues around the definition of remote communication 
and telephone typewriters. The bill places a definition of “remote communication” in section 3 of the Children and 
Community Services Act 2004 because the term is used in both current section 120 in relation to applying for 
warrants in protection proceedings and proposed section 241A in new part 10A in clause 72 of the bill. The definition 
of “remote communication” inserted by the bill is consistent with definitions of that term found across the WA statute 
book, including in section 43J of the Childcare Services Act 2007. Recent examples also include section 211 of 
the Biodiversity Conservation Act 2016, section 7 of the Mandatory Testing (Infectious Diseases) Act 2014, section 4 
of the Public Health Act 2016 and section 177 of the Transport (Road Passenger Services) Act 2018. As it is an 
inclusive definition, it would undoubtedly cover other forms of communication such as the telephone typewriter 
and video link. 
The member also raised questions about the definition of “parent”. The definition of “parent” in clause 4 consolidates 
definitions of the terms that appear in seven sections of the act. They capture two categories of parent—first, those 
who hold responsibility in relation to the child at law; and, second, those who held parental responsibility for the 
child before the child became the subject of a protection order, apart from a protection orders supervision. The act 
recognises paragraph (b) parents in a number of ways, including the following: the principles that are set out in 
part 2 of the act under sections 89 and 91 in connection with their child’s care plan, including a right to the review 
of a care plan decision; and under section 157 regarding the transfer of the child protection orders. 

The other issue we discussed last night was the definition of “community”, and there was a bit of back and forth, so 
I hope this answer clarifies some of the honourable member’s questions. Review recommendation 7, to amend the 
Aboriginal child placement principle in section 12, included that. Consideration should be given to defining a child’s 
community in the context of the child placement principle based on section 176(5) of the Victorian Children, Youth 
and Families Act 2005. The Victorian definition is provided in relation to cultural support planning for a child. In 
that context, a child’s Aboriginal community is — 

(a) the Aboriginal community to which the child has a sense of belonging, if this can be ascertained by 
the Secretary; or 

(b) if paragraph (a) does not apply, the Aboriginal community in which the child has primarily lived; or 

(c) if paragraphs (a) and (b) do not apply, the Aboriginal community of the child’s parent or grandparent. 

Before drafting the bill, consideration was given to defining “the child’s community” under section 12 of the act. 
Consultation on the proposed amendments was undertaken through a family matters workshop held in June 2018 
and attended by regional and metropolitan Aboriginal stakeholders. This included express consultation on the 
Victorian definition. There was not support for providing a prescriptive definition in the legislation in the nature 
of the Victorian provision. The preference was to develop operational policy to determine the child’s community, 
in consultation with Aboriginal stakeholders, on a case-by-case basis. 

Further, with regard to the definition under clause 4, when amending section 12 in accordance with the Standing 
Committee on Legislation’s recommendation, a discrepancy in terminology within the clause, as drafted, became 
apparent. The order of priority under the hierarchy referred to is, firstly, placement with a person who is an Aboriginal 
person or a Torres Strait Islander in the child’s community in accordance with local customary practice; and, 
secondly, placement with a person who is an Aboriginal person or a Torres Strait Islander who lives in close proximity 
to the child’s Aboriginal or Torres Strait Islander community. This inconsistency could be rectified by providing 
a definition under proposed section 3 to clarify that whenever a child’s community is referred to in respect of an 
Aboriginal child, it refers to the child’s Aboriginal community. This accords with the intended meaning of the term 
whenever it is used in the legislation. It was considered that the amendment required no consultation as, firstly, the 
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insertion of the definition was to address a rather technical drafting matter; and, secondly, it is a very broad definition 
rather than a prescriptive definition, consistent with the consultation that was undertaken. 

Hon NICK GOIRAN: I thank the parliamentary secretary for following up on those matters and for the comprehensive 
information that was provided. Over the course of the forty-first Parliament, we have had certain bills progress through 
the Legislative Council with the “Dawson–Swinbourn standard”, and I think we can now add the “Rowe standard” 
of providing information to the Parliament. I thank the parliamentary secretary for taking that appropriate approach. 
I refer to the issue of the term “telephone typewriter”, which is being deleted from the existing act. I appreciate 
the explanation that has been provided, consistent with the advice of last night, that it is an inclusive definition. 
The parliamentary secretary indicated that “telephone typewriter” would undoubtedly be included, along with 
“videoconferencing”. We might recall that last night my concern was that we are going out of our way to delete 
this from the act. I would not want there to be any confusion with regard to the interpretation of the provision. Even 
though the advice is that it would undoubtedly be included, is it the government’s intention for the definition of 
“remote communication” to continue to include “telephone typewriter”? 

Hon SAMANTHA ROWE: I am informed by the advisers, yes. It also includes any other form of electronic 
communication that might be used. 

Hon NICK GOIRAN: I thank the parliamentary secretary. With regard to the issue of consultation, I thank the 
parliamentary secretary for the summary of the external briefings that have been provided. The dates included here 
begin on 17 May 2021 and flow through to 19 July 2021. A briefing occurred on 17 May with the Department of 
Health, and there was a series of other briefings, culminating with one on 19 July 2021 with the Perth Children’s 
Court. According to my information, the bill was introduced to the Legislative Assembly on 2 June 2021. Prior to 
the introduction of the bill, the Department of Health appears to have been the only agency consulted, along with 
the rapid response interagency working group, on the day before the bill was tabled. I think any assistance that that 
group could have provided would be nil with regard to the drafting of the bill that was then presented the following 
day. It is most unlikely that a meeting on 1 June would have resulted in drafting changes for 2 June. Prior to the 
2 June introduction of the bill to the Legislative Assembly, there was a meeting with the Department of Health on 
17 May 2021. Is this list intended to be a list of all the consultations that have occurred on this bill since the 
2019 bill lapsed in the previous Parliament? 

Hon SAMANTHA ROWE: It is probably not a comprehensive consultation list. 
Hon NICK GOIRAN: Does a comprehensive list exist? Would it be onerous to prepare such a list? 

Hon SAMANTHA ROWE: I am advised that that could be prepared. 

Hon NICK GOIRAN: If we could, that would be helpful. Looking at the summary that has been provided, I refer, 
for example, to 16 June. I do not know whether the parliamentary secretary has a copy readily available, but about 
four-fifths of the way down the first page there is a reference, at 16 June 2021, to the office of the Commissioner 
for Children and Young People. The parliamentary secretary will recall that yesterday there were some questions 
about the level of consultation that had occurred with the commissioner. The parliamentary secretary indicated 
that there had been some consultation with his office, although not necessarily with him, and that is consistent with 
the summary, which refers to a briefing having been provided to two representatives from the Commissioner for 
Children and Young People’s office on the Children and Community Services Amendment Bill 2021. In terms of 
the helpfulness of that summary, what was actually helpful was the summary of the feedback that people have 
provided. The parliamentary secretary will recall that in a further example, a number of Aboriginal organisations 
that were stakeholders had concerns in the last Parliament about the 2019 bill. I can see here that there has been some 
consultation with them. For example, on 10 June 2021, there was consultation with Yorganop and others. I think 
the member indicated last night that some of those groups are more satisfied with this version of the bill than the they 
were with the last version but they are not completely satisfied—there is some improvement with respect to that. 
Again, that is not apparent from this summary. It is not clear what remaining issues they are concerned about. When 
we ultimately dive a bit deeper into the bill, what clauses will they remain concerned about? Again, by way of 
contrast we know that the Commissioner for Children and Young People was broadly supportive of the 2019 bill and 
did not seem to have raised any particular concerns that we are aware of. However, as a result of this briefing with 
his office on 16 June 2021, we are not sure whether they have since raised any issues. I appreciate the parliamentary 
secretary is not in a position to answer that now, but what would be helpful for us to know is: who has been consulted 
and what are the remaining issues that any of these organisations have about the bill? I am happy to park that there 
and move on to another issue. 

Yesterday, we discussed the document that was tabled that contained the non-legislative recommendations. The 
parliamentary secretary was looking to get an indication from government about what was happening with the 
three recommendations that were described as being on hold. Is there any update on that matter? 
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Hon SAMANTHA ROWE: I am advised that we do not have that with us but it is something we could provide 
outside the process of this bill. 

Hon NICK GOIRAN: To tie off the last loose end from yesterday, we dealt with the consultation list, the 
recommendations that are on hold, the famous telephone typewriter and the definition of “remote communication”. 
The parliamentary secretary also updated us on why the Victorian definition of a “child’s community” was not 
pursued. As I understand it, the consultation that was then embarked upon determined that that was not going to 
be the approach. The one thing I missed in the explanation the parliamentary secretary provided was the examples 
of the definition of “parent”. The parliamentary secretary responded to it but it was not clear what exactly it means. 
I turn to clause 4, which we are on at the moment, particularly clause 4(2), which will insert a number of definitions, 
one of which is “parent”. The definition of “parent, of a child” has two limbs to it. The first is fairly self-explanatory 
and states — 

(a) means a person, other than the CEO, who at law has responsibility for — 

(i) the long-term care, welfare and development of the child; or 

(ii) the day-to-day care, welfare and development of the child; 

It is the second limb that was unclear. The parliamentary secretary said last night that it was an existing provision, 
but can she indicate any examples of what is intended to be covered by paragraph (b) in the definition? 

Hon SAMANTHA ROWE: I am advised that section 90, “Review of care plan”, is an example. It states — 

(1) The CEO must carry out a review of the operation and effectiveness of every care plan at regular 
intervals not exceeding 12 months. 

(2) In the course of the review the CEO must have regard to any views expressed by — 

(a) the child; and 

(b) a parent of the child; and 

(c) any carer of the child; and 

(d) any other person considered by the CEO to have a direct and significant interest in the wellbeing 
of the child. 

While I am on my feet, when I gave the member an update at the beginning of the session I said “under sections 89 
and 91”; it should have been under sections 89 and 90, just for the record. 
Hon NICK GOIRAN: At section 90 of the Children and Community Services Act 2004 I can see a reference to 
“a parent of the child” and that the parliamentary secretary is drawing a link to the definition in the bill. I am trying 
to understand what class of people is intended to be captured by this peculiar definition at paragraph (b). Maybe 
I can give the parliamentary secretary an example and she can tell me whether it applies, because the language is 
confusing. As I say, I appreciate that it is the existing language in the act that has just been moved. Sometimes I do 
not know why it needs to be as tortuous as it is. We are talking about a person who would have been a parent of the 
child if the order had not been made. The order referred to is a protection order. Is a biological parent who does not 
have the day-to-day care of a child and who does not have the long-term care of a child for whatever reason—they 
might be completely estranged; they might have been estranged for the entire life of the child—an example of 
someone who is intended to be captured by this definition? 
Hon SAMANTHA ROWE: Yes. 
Hon NICK GOIRAN: My question that flows from that is: why do we not just say that? Instead of saying 
“includes a person who would have been a parent of the child if the order had not been made”, that person is a parent; 
the fact they might be estranged from the child and have had no rapport whatsoever, they are still the biological parent 
of the child. I assume that we are then trying to capture an additional group of people other than the example I have 
given. I am trying to understand what other types of people would meet this definition. 
Hon SAMANTHA ROWE: I am advised that it is persons who no longer have parental responsibility because of 
the order. 

Clause put and passed. 
Clause 5: Part 2 Division 1A inserted — 
Hon NICK GOIRAN: Clause 5 deals with the application of the objects and principles of the legislation. I seek 
clarification from the government about the intention here. The language used here appears to have the intention 
that a person, and that might be a court or a tribunal, is performing a function under this act and there is a discretion 
to the extent that they take into account the objects of the act, but there appears to be a managerial requirement to 
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observe the principles of the act, and I want to clarify whether that is the case. Is adherence to the objects of the act 
and the principles of the part intended to be mandatory or discretionary? 
Hon SAMANTHA ROWE: I am advised that they must be guided by them. 
Hon NICK GOIRAN: I think that is how it should read as well, but that is not what it says. Lines 6 to 8 on page 5 
state — 

A person, court or tribunal is, in performing a function under this Act, to be guided by the objects of this 
Act and to observe the principles set out in this Part. 

What I think we are saying, but we do not say it at this point, is that a person, court or tribunal must, in performing 
a function under this act, be guided by the objects of this act and observe the principles set out in this part. I just seek 
clarification about what the intention is; and, if the intention is that they must do it, why are we not saying that here? 
Hon SAMANTHA ROWE: I am advised that that is just the way it was drafted. 
Hon NICK GOIRAN: It is the way that it has been drafted, but is the government inclined to amend this clause 
so it reads “must” rather than what it says at the moment? While that is being reflected on, it seems that that is the 
intention, but it is not exactly what it says. I draw the parliamentary secretary’s attention to the fact that the history 
of this matter finds its way in recommendation 16 of the Statutory review of the Children and Community Services 
Act 2004, which says — 

Section 14 should be amended to provide that in performing a function under the Act, a person, court or 
tribunal must observe the principle … 

This is the language straight out of the statutory review draft by the experts — 
that an Aboriginal child’s family, community or representative organisation is entitled to and should be 
given opportunities and, where appropriate, assistance to participate in decision-making processes under 
the Act that are likely to have a significant impact on the life of a child. In observing this principle the 
views of the child and the child’s parent or parents must be considered. 

The parliamentary secretary will see there in recommendation 16 that the authors of the statutory review have twice 
gone out of their way to highlight that this must be done, yet we do not see that at clause 5. I seek advice on whether 
there is an appetite to amend accordingly. 
Hon SAMANTHA ROWE: I am advised that “is to be” is the same as “must”, so it essentially means the same 
thing. It is the way the legislation has been drafted by parliamentary counsel, and there will not be any changes 
made to it. 

Clause put and passed. 
Clause 6: Section 6 amended — 
Hon NICK GOIRAN: This clause has its history in recommendation 43 of the statutory review, which says — 

The object under section 6(da) should be amended to align more closely with the underpinning principles 
of the Act and the aims of the Department’s Parent Support service. 

The new language being proposed here in clause 6 is the phrase “appropriately and safely manage”, at the same time 
it seeks to delete the phrase “in exercising appropriate control over”. Are we satisfied that the words proposed here 
at clause 6 are consistent with the language recommended at recommendation 43? 
Hon SAMANTHA ROWE: I am advised that yes, we are satisfied. 
Hon NICK GOIRAN: Recommendation 43 says that this should be amended to align more closely with the aims 
of the department’s parent support service. Are those aims documented somewhere; and, if they are, do they use 
this same language of “appropriately and safely manage”? 
Hon SAMANTHA ROWE: I am advised that the change in terminology from “exercising appropriate control over 
the behaviour of their children” to “appropriately and safely managing the behaviour of their children” recognises 
that control is not the aim of the service, and instead developing and using parenting strategies that guide young 
people to make better, safer choices is the purpose of the service. 
Clause put and passed. 
Clause 7 put and passed. 
Clause 8: Section 8 amended — 
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Hon NICK GOIRAN: In clause 8 the instruction is to amend section 8 of the act, and specifically to do seven things 
in section 8(1). I want to spend a moment considering the sixth of those things, set out at paragraph (f). This will 
see the deletion of the words in existing paragraph (h) and them being replaced with — 

the need for the child to develop and maintain contact with the child’s parents, siblings and other members 
of the child’s family and with other people who are significant in the child’s life;  

This is particularly important because as the parliamentary secretary might recall, almost a couple of years ago now 
there was a shocking case in which department workers took a baby to visit their father in prison. That is all I will 
say about that particular story. That is not necessarily the shocking part; the shocking part is that the father was in 
prison for murdering the baby’s mother. A violence restraining order was in place but despite the fact that there was 
a violence restraining in place forbidding contact, for reasons still not apparent to me, child protection workers took 
the baby to visit the mother’s murderer, albeit the baby’s father. As the parliamentary secretary can imagine, there 
was some community outrage at the time. I think the explanation provided by the department was that it was unaware 
of the violence restraining order at the time. Be that as it may, whether or not a violence restraining was in place, 
for my part it beggars belief that this occurred. I raise that particular case at this time because I want to make sure 
that what we are doing here will not further enshrine that type of approach by departmental workers: “There is this 
need for the child to develop and maintain contact with the child’s parents.” In this instance, yes, the man was the 
father of the child, but he was the father who murdered the mother. By using this particular language, I want to be 
sure that we will not exacerbate the sort of situation that happened two years ago. I am particularly mindful of this 
because I cannot find where in the statutory review it recommended this course of action. Perhaps the starting point 
for our discussion at this stage is: what was the genesis of the amendment that has led to the instruction in clause 8(f) 
to delete paragraph (h) and insert a new paragraph (h)? 
Hon SAMANTHA ROWE: Honourable member, I am advised that the genesis of the amendment relates to 
recommendation 39, which refers to relationships to be promoted. It reads — 

Section 9(g) of the Act should be amended to provide that, if a child is removed from the child’s family 
then, so far as is consistent with the child’s best interests, the child’s relationships with his or her parents, 
siblings and other relatives, and with any other people who are significant in the child’s life should be 
promoted and the child should be given encouragement and support in maintaining contact with the 
relevant people. 

I add that in determining what is in the best interests of the child, what must be taken into account is the need to 
protect the child from harm as well as a range of other principles. 
Hon NICK GOIRAN: I agree, but recommendation 39 refers to maintaining contact. When a child is taken into 
care, recommendation 39 is saying that we, the government in this particular instance, need to make every effort 
to maintain contact with the family—“maintain contact” are the key words. But in clause 8, at page 6 from line 26, 
the government has introduced a new concept to develop and maintain contact with the child’s parents. This concept 
of developing is a new one. It is not in the act but it is being brought in now. The concern I have is that although 
I accept there should be an aspiration by the department to maintain contact between a child and their parents, in 
the circumstances I gave earlier in which the father was the murderer of the mother, I question whether that is in 
the best interests of the child. The parliamentary secretary referred to recommendation 39, which states “so far as is 
consistent with the child’s best interests”. That was not in the best interests of the child in my view. The department 
holds a different view and says, “It is in the best interests for the baby to continue to visit the murderer, the father, 
in jail”, and remember that this is in circumstances in which the mother tried to escape from the father and had the 
baby in her care and custody. At absolute best, if we are going to say that that is in the best interests of the child, 
it might be to maintain contact—although I have serious reservations about that—but to develop contact? Yes, 
I agree that recommendation 39 states that we want to maintain contact, but where does the concept of developing 
contact come from? 

Hon SAMANTHA ROWE: Honourable member, I am advised that there are some circumstances in which a child 
does not have a relationship with a parent and that might be the cause to develop that relationship. However, the 
best interests of the child trumps all of that. 

Hon NICK GOIRAN: The genesis of the phrase “develop” is to try to capture circumstances in which there is no 
relationship, so it is the starting point. A distinction has been drawn between that and maintaining contact. I can 
accept that, but I would like an assurance from the government that what we are doing now will not perpetuate the 
circumstances of the case from two years ago, and that the department will not consider it to be in the best interests 
of the child, regardless of whether we need to develop or maintain contact, for the child to visit the father, who is 
the murderer of the mother. 

Progress reported and leave granted to sit again, on motion by Hon Samantha Rowe. 
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